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Ruling on 5th Amendment at TR 4-5 


Ruling on 5+h Amendment under the Leary case on Motion For Judgment 
of Acquittal or for a new Trial. z 

Granted es to Count | denied as to Counts 2 and 3 (See TR of Motion 
at time of sentencing). 


* Cases and law chiefly relied upon are marked by asterrisks. 


* STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Whether appellant conviction of possession of Narcotic 
Drugs not in or from their original stamped package under 26 U.S.C. 
4704, (a) violated his fifth amendment privilege against sel f- 

| 


tneriminetion. 


2. Whether appellant was denied due process by the application 


of that part of 21 U.S.C. 174, which provides that appellant's 
| 

possession of heroin shal! be deemed sufficient evidence that 
| 


heroin was illegally imported into the United States. 


3. Cruel and unusual punishment whether the minimum of 5 


years for violation of 174 Title 2! is cruel and un 


* This case has not been before this court before under this or 
| 


nS Titles | 
anv o her © | 
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UNITED STATES OF AMERICA, APPELLEE 


V. 


MICHAEL HARLING, APPELLANT 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 


BRIEF FOR APPELLANT 


STATEMENT OF CASE 


Appellant was indicted by the September, 1968 Grand Jury of three 


)} counts. First: possession of marijuana in violation of Section 


4741 (a), Title 26, United States Code. Second: Possession of heroin 
in violation of Section 4744 (a), Title 26, United States Code. Third: 


Facilitating the importation of 2 narcotic drug in violation of 
g Pp’ 


Section 174, Title 21, United States code. These violation were 


alledged to have occured on or about August 26, 1968. 

At about 6:50 P.M., August 6, 1968, appellant ves carried into 
Cefritz Hospital by some unidentified persons in en unknown condition 
(appellant was unconscious). Dr. Laz of the hospital staff treated 
appellant for an overdose of narcotics, and reported same to the 
police. 

Officer William E. Peck answered the cal! and found appel lent on 
a bed, still in a daze, not knowing, or unable to give his name or 
addresse. Officer Peck located appellant's pants hanging on a chair 
nearby and searched the pockets. Officer Peck found the Marijuana 
and heroin and turned same over to M.W. Hartford of the Narcotics 


Squad. A chemical test revealed that the contents of the pockets 


were as alledged in the indictment. 


APPELLANT'S STATEMENT OF CASE 

Appellant stated that he went to a party 2 short distance from 
his home and was given some marijuana and then later a shot of some 
kind. The next thing he knew he was in the hospital being questioned 
by some officers. | 

Appellant denies that he knew what the shot contained, except 
that it would make him high, more so than the cigarette he had smoked. 

| 


He denies any knowledge of the possession for which he was cherged, 


has no idea where it came from. 


Trial by jury began February 4, 1968, and counsel made an ora! 
motion to dismiss all 3 counts of the indictment based on Supreme 
Court's decission in Marchetti V. United States 390 U.S. 39, 88 S. 

679 (i-29-68), Grosso V. United Stetes, 390 U.S. 62, 88 S. ct. 

(1-29-68) and Hagnes V. United States, 390 U.S. 85, 88 S. ct. 

-29-68) which rendered Sections 4411, 440! and 5851-A of Title 
26 unconstitutional as a violetion of the Fifth Amendment of The 
Constitution. This motion was denied. (TR4) 

At the close of the trial and the Judge's instructions counse! 
odjected to his instruction related to presumption of guilt under 
Section 174, Title 2! United States Code (Tr 149). This objection 
was overruled. 

On June 13, 1969, a written motion was made for judgment of 


acquittal N.O.V. or For a new trial based on the previously mentioned 


cases and on 2 new cases, Leary V. United States U.S. No. 65, 


October Term 1968, Dated May 19, 1969, and United States V. Covington 
U.S. » No. 366 October Term 1968, Dated May 19, 1969. 
This motion was granted as to Count one pertaining to marijuana 


possession, but denied as to counts two and three, pertaining to the 


heroin. 


ARGUEMENT 


Issue |. Possession of Heroin: 
Counsel! for appellant is able to glean only one difference 


between Section 4744 (a) and 4704 (a) of Title 26,/U.S. Code. 


That being that appe!l!ant could not obtain an order from 


| 
under 26 U.S.C. 4704 (a) unless he was registered and since 


appellant did not qualify as one who could register, he could not 


have paid the tax in any event. 


Counsel does not argue that Section 4704 (a) standing alone is 


unconstitutional . 


However, counsel does argue that the combined | scheme oF 


| 
prosecution under Section 4704 (a) Title 26 U.S.C. and Section 174 
| 


Title 21 U.S.C. constitutes as infringement on the fundamental 
| 
| 


rights of the appellant-defendant to a trial based on even the 
| 


basic concepts of due process of Law. 


The arguement on Issue 2, which follows places the law and 
instructions on these two laws in question. 


For the reasons stated ebove and in Issue 2, doncerning Section 


174 Title 21 U.S. Code, it is counsel's constructign that appel lent 


should be afforded a new trial without the burdens of the presumptions 
which are contained in Section 174 Title 2! U.S. Code. 

In this regard, some of the District judges ois eliminating charges 
contained in indictments in violation of 2! U.S.C. 174, See United States 
of America V. William C. Montgomery. U.S. District Court Criminal No. 


2042-68 in which Judge Gasch dismissed that count of the indictment for 


-S. No. 65, October Term 1968, 


motion of filegal importation based 


went ino great detail! concerning the due 
| 
176 a, in Leary V. y.S. 


1968, May 19, 1969, beginn ing at page Zi. 
| 


sel beleives that the general reasoning of the court applies to 


| 
174, which appellant stands convicted notwithstanding foot— 


unconstitutional that part of the presumption 
endant's knowledge of illegal importation. Consequentiy, Ww 


the 


regard to the "knowledge' 


r 


not contend that 2! U.S.C. 174 
r that congress does not have any power to contro]! 
narcotict drugs. 
On the contrary, since appeilant almost lost h 
proper control his arguement is for more control. 
However, the scheme allowed under this Section 


fundamental constitutional guarantee, namely, "that 


The instructions given to any jury involving @ violation of 2: 
contradictory and confusing. TR 126-154. 
26, "... You are under a strict oath, 
under oath, and you determine al! guestion 


which has been submitted from the witness stand...” 


the jury the reason the prosecution 


irst and last, he stated, "now the reason, primarily, for 


at the government has the burden of proving to your satisfaction, 


reasonable doubt, all the essential elements contained in the 


indictment...” 
At TR the court stated, "... The jury is further instructed 
that the defendant, Michael Harling, in this particular case, as in aii 


nocent of the charge or cherces, whic 


im and this presumption of innocence attends 


nie 


the progress of the entire trial and remains with 


iS Overcome by evidence, proving his guilt to your satisfaction 
reasonable doubt. 
before the jury can convict the defendant, the prosecution 
beyond @ reasonable doubt+ that the defendant 
2s in all criminal cases, the defendant is n 


innocent or put on any evidence at al! for the 


should so elect, that is In his defense. (Emphasis added) 
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of the instruction objected at Tr 149. 


es the requirement of exp!ai 


utional gurantee of due Process o+ 


the very 


nstructions are as stated before, so confusing and 


g as to completely negote each pert. 
Ther, counsel is unable to find any evidence that this or 
any other narcotics are imported into this country, or on the other 
not grown, produced or otherwise available 
in This country, except in the courts instructions, which is not 
evidence. 
For these reasons the conviction under count three (3) of the 


indictment should be reversed. 


sentence required as 2a resul+ 2+ 


and Unusual. 


more reason to consider 


should have some relationsh 


back a better 


et the present time and both the Justi eparts jiCongress fee! 


political intolerance 


Justice Marshall's statement in 


it eoplied to appe!!ant. 


CAN! HGIAND an ! 
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Counse! contends 


26 U.S.C. would be constitutional with the sate cuards 
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charge under 174 Titte 2! 
| 
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y protections o¢ 
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the charge of viola under 


under 4704 (a) of Title 26 U 
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AL FROM THE UNITED STATES DISTRICT couPT 
FOR THE DISTRICT OF COLUMBIA 
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SUPPLEMENTARY BRIEF 
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STATEMENT OF ISSUES PRESENTE! 
BY_ SUPPLEMENTARY BRIEF FOR REVIMY 
Pee IT ae SS Ee EOF EB EON REDE 


1. WHETHER WATSON V. UNITED STATES IS APPL 


CASE. 


2. “WHETHER NINOR V. UNITED STATES AND TURNER V. UNITED 
| 
STATES WERE DISPOSITIVE OF THS ISSUES 1 AND 2 RAISED IN APPSLLANT®S 


ORIGINAL BRIEF. 


3e WHETEER NOTIFYING THE POLICE BY THE Doctor VIOLATED 


APPELLANT'S PHYSICIAN-PATIENT PRIVILEGE, (RAISED BY TYE cOURT In 


ORDER DATED MAY 15, 1971). 


4. SHOULD THIS OR ANY PHYSICIAN BE REQUIRED TO REPORT ILLEGAL 


DRUG USAGE. 


: 1 
ISSvE 1. WEETIER MATSON V. UNTSED spagng IS APPLICABUS. 


COUNSEL HAS REVITTED Tar FINDING OF : IN YWADSON 


AND FINDS TEAP THE CONCLUSIONS Tr pram CASS DEAL WITH PI APPL ICAPTOM 
OF THE HARCOPTICS STATUE AIM rarcorre ADDICD REUABILITATION Act or 
1966 TO AN ADDICT, 

THAD APPLICATION DOZS NOT APPLY vo THIS CASE, SINCE SEE DErrim- 
4NT SARLING IS NOT AN aApprom oY HIS OWN TESTIMONY, an Ch, DEPENDANT 
WEEE ASKED "HAD YOU BEFORE THAT omm USED EITHER ONE OF TEESE om 
ProDUCTS THA? YOU HAVE DESCRIBED? 4 = "M0, SIR" 

TRE5 -- Q- "EAVS YOU SINC? Tran TIME BSED EITEER ONE OF THEST 
TO PRODUCTS THAT YOU HAVE DEScRrEnDet 

= A - "nO, SIR." 
7 TRLO2Z2, O% CROSS EXAMINATION, DEFENDANT WAS QUESTIONED: 

Q="AND T , YOU RAD NEVER TAKEN HEROLY BzroRnen 

A - "0, I EAvErep 
Q~ "YOU STATED, NEVER. SINCE tEAM DAY EITHER, IS THAT 
RIGHT?" 
ZEORE THEN OR SINCE 7 


UNTIL I ARRIVED AT THIS PARTY." 


2 IMEAN. YOU NE HAD HEROIN BEFORS 


AUGUST 6, AND THEN YOU TOOK TETS SHOT AND HAVE NEVER EAD ANY ESROIN SINCE 
? 


AUGUST $2" 


A = "RIGHT," 


le Watson ve United States 


AFFIRUANCE). 


| 
APPSLLANT RAISED THR ISSUE OF FIFTH AMENDENT PRT 


SELF=INCRIMINATION AND DINTAT OF DUE PROCESS BY APPLICATION 


Tie Laz, | 


COUNSEL HOW ARGUES THAT MTOR AD TURNER DEAL? WITH 
~ - a 1 
AED DISTRIBUTOR AND TURIED OF A CLASS APART sasts, 
| 
"The Leary Court treated the Imovledse presuxption 
indepencertly from the illesal inmnortation nresunnt: pot mal 


+ 


spite of the fact that the latter presumption hae to be 
resolved before + 


= 
ro 


i} 
e former could be discussed, 
the other hand, Qid not treat the tro presuzptions inde~ 
pendently, but rather presumed Imovledse fron mrovins 
that the illesal importation presumption vas perzissible. 
There are tuo vossible >eesors why this is true: (1) the 
fact that the Court treated the Imozledse presumption in 
such a cursory manner, or (2) because the Court believed 
that persons litze Turner qho ¢eal in heroin are a "class 
apart" and therefore ore rele to a hisher Stangerd of 
lmonledse. me former is true, then there is adequate 
Srounds for saying that Turner is not following in the 
of Leary but, if the latter is true + 
eén extension of Leary. Thich of these reasons is applicadie 
will only be determineé if the Court is confronted with the 
validity of the tmozuledse presumption shen appized to con= 
viction of a one-tine user of heroin. In Leary, the Court 
statec: 
fae great preponderance of narthuena smokers are 
“occasional? rather then 'regulart users of the drag, 
and that toccasionel' snokers appea> to be arzes ted 
disproportionately often, cue to their inexpertness 
in taking precautions. 'Occasi, pel 
to be less inforned and less particular 
drug they smokes hence, it is less 


will heve learne? its source in any 
le Criminal Ler - Statutory Presumptions = Rurner ve United Svates, 
> > >| 
396 U.S. 398(1970) t. Suffol: University Lar Review 929(1970) 
2. In Tot v. United Stat Sy 519 UeS. 465{1945 | Court required that 
the government hed the burden of snoring ~ the inference was 
o =O E 
permissitle, something which Yee son cid require. See 595 5.S.i5 
395 GeSe ad 17-28. 3 


Following Leary's rationale, i4 as that the Court 
would undoudtedly be required to e the lmovwledse 
presumption much more carefully if c & by a one= 
time user. In x, the Court state "those tho traffic 
in heroin v: vitably becone avare xt the vroduce 
is smuggled, unless they practice a studied 
which they are not entitied.'* Fron this, it 

that the Court would very likely treat a one- 
fferently from one Ceals in hero as did 
that 
2 result appears somewhat 
more conclu ! sv nis question would show 
whether or n 


It, now becomes 2) that Yee 
be distinsuished on following iss (1) Yee Hon 
didn't extensively Ly : presumption whereas 
Turner dic consider al importation presunvtion 
inedenth; (2) Tur : : " 2 speciel trpe of 
person (a ge 
© indication in Yee Fen 

7 such a "class" and 
therefore, it 2 to say that the type 
of person Yee Hem was, ras 
surmer recuired that the inferen 
before they could be valid (a qu bay 
Mee Fon did not require such 


Hovever, the co 
with Leary in orde 
has not altered its 
cocaine, were constitut: 
whereas Leary d 
huanae But, since Leary made no attemp 
constitutionality of the i2lesal innort 
it ceunot be said the cases are 
respect. It is of najor sicaifice 
practical and sensible 
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est for determining the constitutional 
velidity of criminal statutory presumptions and thet Trrner 


= 2 
in light of petitioner's beins a dealer, did not alter this 


approach. Eovever, the question remains, whether Turner ras 
considered a "class apart" because he was a dealer or 
because he was 2 er in heroin. in answer to this ques- 
tion may have n determined if the Court in Loary hed been 
faced with 2 4 r in narihvana. There is sone indication 
in Leary that ti sult might have been different had the 
Court been fac <7. & marihuana dealer rather than a nere 
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Lee 395 UeSe at Ute 


tmomledze of 
onetely to the degree 
ollow therefore, 
th anal 2. " because 
mas 2 dealer. S ar { Zeal conclusion 


ndes the Covrt with e ner ba convictions 


Ie 


pore 


., 


waethe 
. lodge inference is vals 8 1 to the one~ 
In Leary, the Court sta 


7, 


Nor are these deficiencies in the 


do, the utmost deference to the co 
mination that this presumption vas 
Consress, no less than we, is subject to constitutiona 
requirements, and in this inst e legislative 
record fells shorter of furnishing an adequate Tounda= 
tion for the "lmorledse™ mre a the more 
xtensive materials re ha 


If the Court in Turrer tas avare of 


Lee; the difficulty in deter whether a ve. 

lmorledse of illegal importation, and sought to 

asgeinst it by changing the emphasis from the knorle 
presumption to the illesal importation presuaption end thereby 
infer knorlecése from proof of vossession accompanied by 
persuasive evidence of illesal importatior, then, the 
approach to presumptions has again been altered.) Notwith- 
stancing this, if at some future tine the Suprene Court is 
confronted with a one=time user of heroin, and they attenvt 
to apply Learyts rationale to the lmovledse vresvmotion; 
will the presunntion be held invalid as it ves ih Leary 2 

If it applies the Turner rationale and places ennhasis uvon 
the illegal importation vresumption, will it avoid the 
‘emphasis that Turner placed uvon beings a heroin Ceeler? The 
logical conclusion is that the Court mill avnly the Turner 


rationale in an effort to circumvent an in-cevth  aralysis of 


the Imowledce pnresuzmntion because of the uncertainty aioe. 
Cetermining movledse.e 


Se 395 T.Se at Lh? 
Ge “Tae at 536 


In conclusion, it cannot be said unconditionally that 
Turner extended the Leary test by requirins the presumptions 
to pass the "reesonable doubdtt text, nor may it be saic that 
Turner altered the approach to criminal presumptions, by 
shifting the emphasis from proof of the knowledge presumption 
to the proof of possession accompanied by persuasive evidence 
of illegal importation in order to actually presume both 
illegal importation and knowledge when it is realized that 
they considered Turner as a "class apart." 


AS POINTED OUT IN ISSUE 1 ABOVE, DEFENDANT IS NOT AN ADDICT, 
HE IS A ONE-TIME USER BY HIS OM TESTIMONY AND THE GOVERNMENT MADE NO 
ATTEMPT TO REBUTT THAT CONTENTION, 


IT WOULD THEREFORE APPEAR TUAT TEE RATIONALES OF LEARY WOULD 


PREVAIL IN SUCE A Cf E, RATHER THAN THE MORE STRIGENT APPROACH OF 


TURNER WHERE THE COURT REASONED THAT "THOSE WEO TRAFFIC IN EEROIN 
WILL INEVITABLY BECOME AWARR THAT THE PRODUCT TESY DEAL IN Is 
SMUGGLED, UELESS THEY PRACTICES A STUDIED IGNoRance To WHICH THEY ARE 
NOT ENTITLED"? TEIS WOULD SEEM TO IMPLY THAT THOSE WHO TRAFFIC IN 
HEROIN WOULD BE TREATED AS IN TURNER, BUT THOSE WHO DO KOT, OR THOSE 
WHO ARE ONE-TIME OR CASUAL USERS, THE KNOWLEDGE TEST OF LEARY “OULD 
PREVAIL. 

IN LEARY, WHERE THE COURT STATED: 


PNor are these deficiencies in the foundation for the 
"knowledge' presumption overcome by paying, as ve do, 

the utmost deference to the congressional determination 
that this presumotion was warranted. For Congress, no 
less than we, is subject to constitutional requirenents, 
and in this instance the legislative record falls shorter 
of furnishing en adequate foundation for the "knowledge! 
Presumption than do the nore extensive naterials we have 
examined." 


FOR THESE ADDITIONAL REASONS, TEE CONVICTION UNDER COUNT THREE 


(3) OF PEE INDICTMENT SHOULD BE REVERSED. 


Ze 396 U.S. at 417 
8. 395 U.S. 53 


: | 
ISSUE 3. WHETHER NOTIFYING T3y POLICE BY THE DOCTOR WAS A VIOLATION 
———————E— Ee 


OF APPELLANT'S PHYSICIAN-PATIANT PRIVILEGE. | 
i a a be 


THE QUESTION OF WEETHER THE DOCTOR COTLD, SHOULD OR MUST 
REPORT TO THS POLICE DRUG USAGE OR DRUG OVERDOSES A955 tO REST 
PAST ESTEE OF LONG STANDING. COUNSEL HAS RESEARCHED TEE ¢ 


i 
OF REQUIREMENT BY THE METROPOLITAN POLICE AND HAS FOUND NONE, SAVE 


THEIR SAYING THAT IT IS REQUIRED. 
THE ADMINISTRATIVE OFFICE OF THE POLICE WERE SURE THAT OME 
EXISTED: HOWEVER, THEY HAVE BEEN UNABLE TO CITE suv AUTEORITY. 
COUNSEL THEN ATTEMPTED TO D cE JUST TEAR TEE RELATIONSETP 
OF A PHYSICIAN IS TO EIS PATISET, THE ANSYSR IS FOU CLEAR aND appsaRs 
TO RES? UPON THE CIRCUMSTANCE, ESPECIALLY WHEN TEE DUTY TO TEE couRTS 
COMES INTO PLAY. 
NEVERYUHERS MEDICAL CONFIDENCES ARE REGARDED AS SACRED AND 
“ PRECIOUS. UNQUESTIONABLY OE OF THE HIGHEST DUTIES OF THE PHYSICIAN 
IS TO KEEP SECRET AND INVIOLATS THE INTIMATE KNOWLEDGE OF BIS PATIENTS 
DISEASE, ATLMENT OR PEYSICAL IPSRFECTION, SSPaCIALGE 
LEARNED BY MEANS OF eee OBSERVATION OR EXAMINSTION IN THE 
COURSES OF HIS PROFESSIONAL ENPLOWEN." HETPPO CRATES (CIRCA 400 B.C.) | 
RENOWNED AS THE "FATHER OF MSDICINS", WAS PERHAPS THE FIRSP TO EXPRESS 
THE BTEICML DUTY OF THE PRYSTCTAN. HIS OATH, A SSuE-RS=OS=D CRITERION 
OF PROFESSIONAL CONDUCT, HAS COME DOTN THROUGH THE Age SS. HE PLEDGED 


HIMSELF THAT NEVER “OULD = VOLUNTARILY DIVULGE TEE MEDICAL CONFIDENCES 


OF HIS PATIENTS. 
‘HIPPOCRATES VOWED, AMONG OTHER THINGS: 
WHATSOEVER TEINGS I SSE OR HEAR CONCERNING THE LIFS OF MEN, 


IN MY ATTENDANCE ON THE SICK OR. EVEN AP&RT THEREFROM WHICH OUGHT NOT 


Aen 


& VOICED ABROAD, I VILL K2sP SILENT THEREON, COUNTIUG SUCH THINGS 


BaeeU iad 


% AS SACRED SECRETS." 
"PROTECTED BY NO GREATER GUARANTY OF STORECY THAN THIS, COUNT= 
LESS GENERATIONS OF MEN AND “OMEN FREELY AID CONPIDSHUTLY HAVE ENTRUSTED 
THEIR MOST INTIMATE AND DELICATE SECRETS TO THEIR MEDICAL ADYIsoRS."> 
TT IS CLESR HERE THAT WE ARE NOT DEALING WITH DISCLOSURE TO 
THE GENERAL PUBLIC OR 7 EVEN SPECIFIC MEMBERS OF SOCISTY, BUT TO LAY 
ENFORCEMENT OFFICERS AND DEPARTMENTS AND TO A DISCLOSURE WHICH ULTIMATELY 
WOULD LEAD TO COURT TESTIMONY. 
HOWEVER, IN THIS CASE, THE COURT TESTIMONY HAD NOTHING TO DO 
GUILT OF THE DEFENDANT. INDEED THE DOCTOR KNE 
NOTHING OF THE POSSESSION OF DRUGS, OR AT LEAST WAS NOT CALLED UPON TO 
GIVE THAT INFORMATION IF EE DID KNOW. HIS TESTIMONY WAS USED BY THE 
GOVERNMENT AS/A LINK IN THE CHAIN OF EVENTS TO SHO” THAT DEFENDANT WAS 
AT THE HOSPITAL AND TER NATURE OF EIS CONDITION. TR 62=73 
THE DEFENSE USED THE DOCTOR'S TESTIMONY TO SHOW A LACK OF 


KNOWLEDGE AS TO THE POSSESSION AND IN PACT ARGUED THAT POINT TO THE 


JURY. SSE REQUESTED INSTRUCTION TR 107-108 AND THE CLOSING ARGUMENT 
TR1O5. FURTHER, THE DOCTOR'S TRSTIMONY DID NOT IMPLICATE THE DEFENDANT 
IN ANY CRIMINAL ACTIVITY FOR HICH HE WAS CHARGED... THE IMPORTANT 


QUESTION THERETORS IS WHETESR THE CALLING OF THE POLICE IS AN act 


2. 


WEICH FALLS WITHIN THE PROHIBITED ACTS OF THE STATUTE OR VIOLATSS THE 


PRIVILEGED COMMUNICATIONS BEDVESEN PHYSICIAN AND PATTIE e 
THE PRIVILESED COMMUNICATION BETYSEN PHYSICIAN AND PATIENT 


HAD NO STANDING IN THE COMMOW LAY AT LEAST AS TO TESTIMONY IN COURT. 


7 


1. Devitt - Privilesed Communications Between Physician and Patient, 
Pg. 22, 23 and notes therein. , 


9 


ANY PRIVILEGE WHICH EXISTS ifvss D FROM LEGISLATIVE ° 


INTENT. 
THE DISTRICT OF COLMBIA CODE 1967 EDITI H, TITLE Ih, SEC. 307. 


"(a) In the courts of the District of Columbia a 
physician or surgeon may not be permitted, without the 
consent of the person ee or of his oe repre=- 
sentative, to a 
its nature, th iS 2 3S in weenie 1 patient 
= a professional cz and that ras necessary to 

nable him to act acity, whether +} he information 
ee or from 


. (b), This section. 


(1) evidence in crininel 
is charged with causing the 
injuries unon, a human deins, 
required in the interests of vuh 
(2) evidence relating to the mental c 
or sanity of an accused in criminal 
the accused raises the defense of ins 
the pretrial or posttrial proceedinss involrins a 
criminal case vhere a question arises cohcernins 
the mental condition of an acemsed o> convicted 
versone 
| 
(Dec. 23, 1963, 77 Stat. 519, Pub. be 88-2n1, 31, eff. Jon. 1, 
196%." 


THE. DISTRICT OF COLUMBIA CODE TITLE x TRI 7 BOARDS fi 


COMMISSIONS) SETS FORTH EXCEPTIONS TO : 0| 307, 2S TO PHYSICAL 


ABUSE OF CHILDREN AND INITRISS CAUSED 2SARNS AND OTSSR DANGEROUS 


wEapors.= IEW CSS= OF ABUSES OF CH RS THE CODE STATES Tas 
NOTWITHSTANDING SEC. Wp-507.eeSHALL 2S SPORT. « «PROVIDED 


PHYSICIAN IN THE PRESSES OF SEE 2S Af MS OF £ HOSPITAL 


STATF..e, TE SHALL NOTIFY ore PER AD 20 SH&Lb REPOR?. «7 


ME SMG REPORTING IS DOME AS 70 FIREARM uRrss.* 


2. Title 2 D.C. Code (1955) Subchapter IT and Sebdchapte: er III, respectively. 
3. Sece2-= 162 | 
ke Sete 2 - 181 


TEIS REPORSING REQUIREMENT AID METHOD SHON! TUAT EVEN TENSE 


TMO REQUIRELENTS ARE EXCEPTIONS TO THE PRIVILIGE SET FORTH IN SEc 
14-307. FURTHER, BOTH EXCEPTIONS ART REPORTS TO TI METROPOL IOAN 

» 
POLICES DEPARTURUT OF THE DISTRICT OF ¢ LUMBIL, CALLING FOR PROTECTIVE 


oe VICES FROM THAT DEPARTMANT. IP FOLLOWS TERI! THAT comePpEss 


HSED TO WANT TEESE EXCEPTIONS It Tye Dye 


mo ake pipenure De) ss 


YBLIC INTERES? WEICH IN Te 


INSTANCIS ARE, IN THE OPINION OF coneness » PARAMOUNT [0 TES PRIVILEGED 


CO:RUHICATION, 


THEREFORE, "IN THIS COURTS OF i225 DISTRICT OF COLUIBIA..." HUST 

ALSO MEAN PEE MSTROPOLITAI POLICES DEPARENINT, AS STATED IN THE Stators. 
ALSO STATES THAT THE DUVSICLix OR 

PERIITTED TO DISCLOSES ANY “INFORMATION CONPIDENTIAL IN NATURS, TuAT 
HE ACQUIRSD IN APIRNDING A PATIENT IN A PROFESSIONAL ¢ 
WAS NSCESSARY TO ENABLE EIN TO ACT IN guar CAPACITY, WSEESESR TIS 
NINPORMATION" WAS OBTAINED FROM TER PATIENT OR PROM BIS PAMTLY oR FROM 
THe r Pan EOIS I} CHARGE OF HI, 

THE WORD "INFORMATION", AS USED It? THE seacump 3, COMPREXENDS 
ELOWLEDCE WEICH THE PHYSICIAN ACQUIRED IN ANY MANNER THILE artexprie 
PATIENT, WHETEER BY EIS OW BEAMIUATION OR OBSERVAT mIO?, OR BY 

VERBAL OR WRITER STATEMENT OF THD PADISHT, KNOWLEDGS HOWEVER COMMUNI- 
CATED IS MTZPOR ATION 17 
In EDMONDS V.. UNITED smarzs,© JUDGE BAZELON, WRITING FOR THE 


MAJORITY OF TEE COURT (SITTING EN BANC), FOUND THAT THERS wAS 10 CONFLICT 


BETISEN 18 USC. 2ht, SHICH ALLOWED A DOCTOR TO TESTIFY EEN THE 


s 


Se evitt = Privileged Communications Between Physician and Patient, 
: Se 155 end Note 5 therein. 
be ae LOL UeSe Ande DC. Ih, 260 Fed &7k, 


mol TEY con 


iat 2 re adey 


DEFENDANT RAISED TIS DEFENSY OF INSANITY, HOVEVER 


AS A MATTER OF LAY, THAT THE SXCLUSION OF THES DOCTOR'S REVELATION OF 
Sah se aaa 


THE ACCUSED'S STATEMENTS RULATING TO "GUILT! vA 


pu 5) et be TSE. Pe ee 


SRLY BARRED. 


IN THIS CASE, ALTHOUGE KOT SPECIFICLLLY STATED, Taz COUR? 


>: 


EAT £ DOCTOR'S (PHYSICIAN OR SURGROI) TES?I: ay COULD GO Ho 


. 
FURTHER THAN WEAT THE DEFENDANT WAS REQUIRED TO DISCLOSE AND THUS WAS 


EXLUCDED UNDER THES FIFTH AMENDMENT EXCLUSION AS TO SELF=INCRIMINATION. 


. ' . 


SINCE TEE DEFENDANT WAS NOT REQUIRED TO INCRIMTMATS HIMSELF, TaeN TEE 


DOCTOR COULD NOT DO SO UNLESS TSE DEPENDANT WAIVED THE PRIVILEGS, SHICE 


| 
OF COURSE HE DID NOT DO. 


IN THE CASE AT BAR, DEFENDANT TAS Il THE HOSPITAL, wyITHOUT 
: . | 
VITAL SIGHS" (TR6$) AND THE DOCTOR GATTED TEPORMATION FROM EXAMINATION 
: 


AND FROM A COMMENT FROM IMO INDIVIDUALS "HO HAD LEFT THE DEFENDANT 
| 


THERE AND STATED "TOO MUCH DRUGS".(TRS65) THIS MITFORMATION" COMES UNDER 


THE STATUTE, AND IS THEREFORE PROHIBITED UNLESS WAIVED BY THE DEFENDANT. 


THE DEFENDANT, DID NOT, OF COURSE, WAIVE HIS PRIVILEGE AND IN FACT 
COULD NOT DO SO SINCE EE WAS STILL UNCONSCIOUS WHET ES POLICE ARRIVED. 
(TRS) TERRSFORE, THS CALLING OF TEE POLICE VAS cLEAtty TITER THE. 
PROHIBITION OF SEC. 14-307 OF TEE DISTRICT OF COLUMBIA CODS. 

ONE OTHER STATUTE HAY 5E CONSIDERED, SEC. 35 - 421(b), WHICH 
STATES: "IXFORMATION COMMENTOATED TO A PHYSICIAN IN lax EFFORT 
UNLAITULLY TO PROCURE A NARCOTIC DRUG, OR USLAMPULLY 20 PROCTRE THE 
ADMINISTRATION OF ANY SUCH DRUG, SHALL WOT BE DEEMED la PRIVILEGED 
C DOAUNICATION 6" TH: INFORMATION THS DOCTOR ZAD TAS MALL HECSSSARY 
TOWARD THE TREATIEIT OF THE DEFENDANT, AND NONE OF THE PROVISIONS OF 


SEC, 353 — &22(b) OR ANY OF THE OTHER EXCEPTIONS TO TIE STATUTE ARS 


= }2 = 


APPLICLILE, THOREFORT, TER REPORTING TO THs POLICE VAS PRONIBITED 


SND THE SEARCH AND SEIZURE TAS UNLAVFUL AND AIT UIRTASOUARET SCARCH 
AND SSIZURE AND VIOLATSS TTS FOURTH Mmmm? or tar CONSTITUTION. 


THE EVIDSIUCZ, THEREFORE, SUOULD BE SUPPRESSED AND THE CONVICTION 


OF ALL COUNTS SHOULD BE REVERSED AND DISHISSED, 


I 
i 
i 
| 
| 
| 
SHOULD TITS OR AMV DUVSTCTAM BT RTOVIRED TO PRDIRT TREAT, 
| 
DUG _USAc7. 
' 
THE QUESTION ARISES "THRTHER A PHYSTCTAN IS PRCUTRED TO PEPOPT 
AE ee see has 
| 


Ly DRUG USAGE TIMER ANY CIRCINSTANCES", AND IF $0 » "HO SHOULD HE 
| 
USE MAY BE MANS OF SUCH INFORMATION e 
2 DY TEE INSTANT CASE APPEARED TO 5s ACPING It GOOD 
FAITY IN REPORTING TO THR POLICE, IT DID NOT APPEAR ‘FOU TES RECORD 
THAT EB HAD ANY KNOWLEDGES REGARDING THE DRUGS. an POCKETS, 
HOR ANY OTHER INFORMATION EXCEPT THE OVER=DOSE OF DRUGS FOR wETCH EE. 


SUCCESSFULLY TREATED ET, 


% 
[fener 


CONGRESS HAS RECOGNIZED THAT THE PYUSLIC HAS AN INTEREST IT DRUG 


ADDICTION AND RELATED CRIMES AND FURTHER RECOGHIZES THE NEED FOR TREAT. 


Gree ak ARE nan 


MENT OF THE ADDICTIONS PRESUNEDLY, AS £3 ILLIESS, 
| 

IY ADDITION TO THR FEDSRAL NARCOTIC ADDICT PR SESABILINGTION a ACT 
= CONGRESS HAD PROVIDED TES COMMISSIONERS OF om DISTRICT OF 
COLMBIA WITH THE DANGEROUS DRUG CONTROL AcT FOR THU pismarer OF 
COLTS: ae THE ACT PROVIDES FOR NON=CRIMINAL TREAT ann OF DRUG USERS. 
THE "COMMISSIONZRS" “ENT DESIGNATED As TH= KOVIIG BODY BY TEE ACT AX 
WERE SUBSTITUTED FOR "UUTITRD STATES npconrez" .? Sars CEE BY coneRss 
WAS CLEARLY MADE TO REMOVE TED TREATMENT OF ADDICTS FROM TES CRIMINAL 
PROSECUTION OF ADDICTS, SOMES OF UHOM MAY comNIT CRE OTESR THAN MERE 
POSSESSION TO SATISFY THEIR HABIT, SNICE THE STATUTE STATES fast “TES 


CONGRESS INTENDS SHAT FEDERAL CRIMINAL LAWS SHALL BE ENFORCED AGATIS™ 


| 
DRUG USERS: 2S WELL AS OTHER PERSONS AND SEC. 2h - 60u TO 24 = 612 


e 1 


ms ibe 
18 U.S.C. 4253 e& soge 
2k DC. Code Charter 6. 
June 24, 1956, 70 Stat. 609 Act Title changed to MHospitel Lew Saerent 
for Drug Addicts Act for the District of Columbia, 


-l- 


SHALL HOT BD USSD TO SURSTITUTE TREATHINT FOR PUNISH Mi CASES OF 
SY DRUG USERS." 
GRITER SPLITS THAT "TER COMMISSIONERS SHALL NO? 
ANY PERSOM RROUGIT BEFORE THEN IF THE SAID PERSON IS CHARGED 
CRIMINAL OFFENSZ.. "4 
IF, AS IN THE INSTANT CASE AT BAR, A PHYSICIAN'S REPOR? IS 
RECEIVED BY THE POLICE AND TRANSMITTED TO THE UNITED STATES ATTORNEY, 
NEVER BECOME OPERATIVE. IN THIS CASE, THE REPORT 
WAS DESIGNATED BY TH POLICE AS "A SICK PERSON REPORT." TR5L 
OFFICER PECK WAS UNABLE TO COMMUNICATE WITH DEFENDANT AND 
BEGAN TO SEARCH BIS POCKETS AND 1D TUR ILLEGAL DRUGS. 
IF WE'CAT ASSIS ARGUENDO THAT THE OF TEE DOCTOR WAS 
NECESSARY AND Ill THE PUBLIC INTEREST AND THAT THE METROPOLITAN POLICE 
WERE TES ERODUR AUTHORITIES TO NAXE SUCE A REPORT, THEN IT SERS 


LOGICAL TO ASSUME THAT SEC. 24 ~ $05 REQUIRES TEE OFFICER TO REPORT 


THIS INFORMATION TO THES COMMISSIONERS RATNER THAN THE VUITED STATES 


ATTORNEY. IN THIS INSTANCE IT IS REASONABLE TO TREAT TEE MSTROPOLITAN 


POLICE &AS TAS AGENTS OF THE COMMISSIONERS AND NOT AGENTS OF THES UNITED 


TIE POLICE “OULD HAVE NO URGENCY TO SEARCH THS 
DEFSNDAET SINCE HIS NAME, ADDRESS OR NEXT OF KIN SEEMED TO 
BE OF NO USE TO ANYONE AT THAT TINE, IT CANNOT BE ARGUED THAT AN 


IEFORMATION TO BE OBTAINSD FROM HIS POCKETS WOULD BE OF AY POSSIBLS 


USE T0 STYONS, EXCEPT FOR THE PURPOSE SEIZED; NAMELY, TO PROSECUTE 


HIM FOR-POSSESSION. 


he Sece 2h, = 603(d). 
5S. Sec. 2. = 603(a). 


x 


IF ONE CAN ASSUMS THAT THE POLICE WERE C CALLED £5 AG=anxts 


OF THE COMMISSIONERS, THEN THE POLICE SHOULD SEIZE TER DRUGS AND 


TEM IN THE SAME MATER THAT Any ILLEGALLY SEIZED PROPERTY 
| 
IS DISPOSED OF WHICH CAM TURNED | 


COUNSEL iy fe ANY OTHER TREATMENT OF | ‘TEIS SITUATION 
BY THE POLICES AND THE COMMISSIONERS WOULD MAKE FOR NO MORE LOGIC 
UNDER THS PROVISIONS OF SEC. 24 = 601 ET 
DEFENDANT FOR POSSESSION APTER HE STATED THAT ES m0 BIS LAST FIX 


TO HOURS AGO OX THE BASIS THAT EE POSSESSED THD Datles £? THE TIME 


OF THE FIX, AND USED ALL THE PRESTMPTIONS BEICH COULD LOGICALLY 
6 


FOLLO FROM SUCH AN ADMISSION. SEE WATSON. 
JUDGE MC GO "Aa PROFSSSED TO BSE UNABLE "TO mIDERSTAND HOU, 
SHOR? OF BEING GIVEN NARCOTICS UNDER DURESS, ONS cay BE & NARCOTICS 


ADDICT WITEOUT PERIODICALLY POSSESSING NARCOTICS 


6. Watson ve United States, Pg. 10, Note 


ae 


CONCLUSION AD RULING SOUGHT 


POR THE FOREGOING REASONS, THE CONVICTION OF '‘DEFEEDALT SHOULD 
BS REVERSED AND THD INDICTHGNT DISMISSED. 


PHYSICIANS SHOULD BS GIVEN SPECIFIC DIRECTIONS AS TO THEIR 


RESPONSIBILITY Til TEESE AND SIMILAR CIRCUMSPAUCES, Ax 


eet a} 


TES METROPOLITAN POLICE AND THE DISTRICT OF COLUMBIA COMMISSIONERS 
SHOULD HAVE SPECIFIC DIRECTIONS AS TO TEE USE OF sucy TORATION AnD 
MFORMATION RELATES TO SEC. 2h=601 BI SEQ. OF THE DISTRICT 


OF COLUMBIA CODE, UT 


| 
SUCH OTHER RELIEF AS THIS HONORABLE COURT DEEMS JUST AND PROPER. 


RESPECTFULLY SUBIITTSD, 


, RESPESS 
TTORNEY AT LA 

1,01 K STREST, E.., SUITE 3512 
WASHINGTON, D. C. 20005 
TELEPHONE: 5':7-079k. | 


Dated: July 21, 1971 


NOTIFICATION OF SERVICE 


I hereby certify that a cony of this Supplenentery Brief vas 
delivered to th# United States fttorney for the District of Columbie. 
tnioey Z, day of July, 1971, by leaving a cozy with, his duly 


authorized representative. 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is 
presented: 

Whether appellant’s physician-patient privilege was 
violated by the communication to the police that appel- 
lant was in a hospital suffering from an overdose of 
narcotics, particularly when the record does not disclose 
who, if anyone, communicated that information to the 
police. 


* This case has not previously been before this Court. 
iii 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 23,054 and 23,279 


Usrrep States or Amentca, Appellee, 


v. 


Micuart Hantrne, Appellant. 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed October 21, 1968, appellant was 
charged with violations of the federal narcotics and 
marijuana laws (26 U.S.C. §§ 4744(a), 4704(a), 21 U.S.C. 
§ 174) After a trial on February 4 and 5, 1969, before 
the Honorable Leonard P. Walsh and a jury, appellant 
was found guilty as charged. On June 13, 1969, he was 
sentenced to concurrent terms of ten years’ imprisonment 


2Count one of the indictment alleged that appellant was in possession of 
marijuana without having paid the transfer tax imposed by 26 U.S.C. 
$4741(a). This count of the indictment was dismissed by the trial court on 
June 13, 1969, on the authority of Leary v. United States, 395 U.8. 6 (2969). 


q@) 
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pursuant to the provisions of the Federal Youth Correc- 
tions Act, 18 U.S.C. §5010(c). These appeals followed. 
Dr. Myron Lotz testified * that on August 6, 1968, he was 
employed as a physician at the emergency ward of Cafritz 
Memorial Hospital. On that day he first saw appellant lying 
on a treatment litter in one of the eubicles in the emergency 
ward. Appellant was wearing a pair of light brown trousers, 
which an orderly removed and placed upon a chair approxi- 
mately two feet from the litter. Appellant was suffering 
from an overdose of narcotics which Dr. Lotz believed to 
be of a heroin-type compound. Since he was bordering on 
death, antidotes were immediately administered, and within 
five seconds appellant demonstrated forceful life signs. 
Some time thereafter, within twenty or thirty minutes, 
uniformed police officers arrived at the emergency ward, 
and one of the officers proceeded to examine appellant’s 
trousers. Several packets were removed from the trousers, 
six of which contained ‘‘shredded brown leaves”? ; there 
were also ‘‘some capsules with white material in them.’ 


Dr. Lotz testified that Government exhibits 1 through 7 
were similar in appearance to the packets and their con- 
tents which were removed from appellant’s trousers (Tr. 
62-67).* 


2 Prior to the imposition of sentence on June 13, 1969, appellant was com- 
mitted pursuant to 18 U.S.C. $5010(e) for a period of sixty days, Appellant 
noted an appeal from that commitment (No. 23,054). See United States v. 
Fort, 133 U.S. App. D.C. 155, 409 F.2d 441 (1969). Thereafter, upon finally 
being sentenced under $ 5010(c), he filed another notice of appeal (No. 23,279). 
The two appeals were consolidated by this Court sua sponte on September 2, 
1969, 


* Although Dr. Lotz testified aa the prosecution’s final witness, for conven- 
ience the facts are related here as they occurred rather than in the order in 
which they were presented at trial. | . 


* Government exhibits 1 through 6 were identified by Mr. Willard Washing- 
ton, a chemist with the Internal Revenue Service, as six cream-colored enve- 
Jopes which, contained varying amounts of marijuana (¢.g., Government exhibit 
4 contained 940 milligrams of marijuana, and Government exhibit 2 contained 
2,141 milligrams of marijuana). Government exhibit 7 was an envelope which 
contained an insulin syringe wrapper, within which were three capsules contain- 
ing a white powder. Upon analysis the capsules were found to contain 229 
milligrams of a heroin mixture. All of the exhibits had been received by Mr. 
Washington from Officer Michael Hartford on August 13, 1968 (Tr. 30-35). 
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On cross-examination, Dr. Lotz stated that he was quite 
surprised upon examining appellant’s arms to discover 
that ‘‘he did not have the typical hardened veins and 
multiple puncture sites characteristic’? of the numerous 
narcotic addicts with whom he had had contact. He was 
unable at the time of his examination to locate any puncture 
mark in appellant’s arms, although the heroin could have 
been inserted by the use of a needle, and a puncture mark , 
would not necessarily be visible. Appellant’s physical } 
condition additionally could have been the result of a single 
injection, although Dr. Lotz could not state whether ap- 
pellant could be considered an addict since he was unaware 
of his tolerance and the specific amount of heroin which 
had been injected. The overdose could have been admin- 
istered by a person other than appellant (Tr. 68-70). 

At approximately 6:30 p.m. on August 6 Officer William 
Peck of the Metropolitan Police went to the emergency 
room of Cafritz Memorial Hospital, and there he observed 
appellant. He initially attempted to ascertain appellant’s 
name and address through conversations with appellant, 
but he was unable to comprehend what appellant said. 
Officer Peck then went to appellant’s trousers, which were 
on a chair approximately four to five feet from the cot on 
which appellant was lying, and looked in the rear pocket 
for his wallet to ascertain his identity. After this proved 
futile, he looked in the left front pocket and found a num- 
ber of packets. The contents appeared to him to be mari- 
juana and heroin. Officer Peck stated that Government 
exhibits 1 through 7 appeared to be the same packets he 
removed from appellant’s trousers, and that after he 
removed these packets he turned them over to Officer 
Michael Hartford the same evening (Tr. 47-56).° ° 

After the Government exhibits were received in evidence 


5 Officer Hartford, a member of the Narcotics Squad, testified that he re- 
ceived Government exhibits 1 through 7 from Officer Peck. The capsules in 
exhibit 7 contained no tax stamps, and a field examination revealed that the 
capsules contained an opium derivative. After marking the exhibits, he per- 
sonally delivered them to Mr. Washington, the chemist, for analysis (Tr. 
38-44). 
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with no objection, appellant moved for a judgment of ac- 
quittal on the ground that ‘‘the doctor’s testimony .. . 
negated any intent involved. The judgment of any posses- 
sion in this case.’? The motion for judgment of acquittal 
was denied, and appellant proceeded with the presentation 
of his case (Tr. 73-74, 77). 

Appellant testified that he heard noises coming from an 
apartment on Brandywine Street which sounded as if a 
party were in progress, and he went to the door and asked 
if he could join. He was admitted, and during the course 
of the party some individual asked him if he wanted to get 
high. Appellant inquired what was meant, and one of the 
group took out ‘‘some little white capsules’? and showed 
them to him. Appellant was unfamiliar with such things 
and asked what they were (Tr. 77-80). Thereafter the 
capsules were opened; the powder inside was removed and 
converted to a liquid, which was drawn by a needle into a 
syringe. The needle was then placed in appellant’s arm, 
and that was the last thing he recalled (Tr. 80-81). 


ARGUMENT 
There was no violation of appellant’s physician-patient 
privilege. 
(Tr. 25-26, 58, 65, 78, 123) 


Appellant initially contends that when the police were 
notified by the doctor, presumably Dr. Myron Lotz, that 
appellant was in the emergency ward of Cafritz Memorial 
suffering from an overdose of narcotics, this communica- 
tion constituted a violation of his physician-patient privi- 
lege.* We maintain that there was no violation of any 


¢ By order dated May 18, 1971, this Court suggested to appellant that he 
address himself on this appeal to ‘‘the application to this case of Watson v. 
United States, [141 U.S. App. D.C. 335, 439 F.2d 442 (1970) (en banc),] and 
whether notifying the police by the doctor violated appellant’s physician- 
patient privilege.’’ Appellant has concluded that Watson has no applicability 
whatsoever to his case (Brief for Appellant, p. 3), and we concur. Appellant 
makes no claim now, nor did he at trial, that touches the holding of Watson 
involving the Narcotic Addict Rehabilitation Act. Appellant maintained at 
trial that he was not an addict, and he adheres to that position on this appeal. 
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physician-patient privilege, even assuming arguendo that 
the examining doctor communicated to the police the fact 
that appellant was suffering from an overdose of narcotics. 
While appellant has premised his argument that his 
physician-patient privilege was violated on the fact that 
“the doctor’’ called the police, the record does not estab- 
lish such a ‘‘fact.”? This reference apparently was ex- 
tracted from the opening statement of appellant’s counsel 
that ‘‘[t]he doctor then called the police”’ (Tr. 25). The 
only doctor who testified, Dr. Lotz, who diagnosed appel- 
lant’s ailment and treated him, did not state that he called 
the police. It is a more reasonable interpretation to infer 
that someone in an a Strativé capacity made the call— = 
~ After appellant had arrived at the emergency ward, some- 
one told Dr. Lotz that ‘‘two men had driven up and de- 
posited a gentleman who was without vital signs as regards 
respiration and made the comment ‘too much drug’ and had 
fled in a car, the license plate of which had been taken 
by one of the attendants”’ (Tr. 65). Since the information 
received concerning appellant’s overdose was communi- 
cated by the individuals who left him at the emergency 


ward, it is apparent that no physician-patient privilege 
existed as to that (conversations end arpone-Gatting he 
"police at that time would not have breached the privilege. _ 

-_~~~Even assuming that Dr. Lotz, who treated appellant after 

diagnosing his ailment, did in fact report appellant’s over- 

dose to the police department, such a communication should 

not be the subject of an exclusionary rule, for two reasons: 

first, it does not fall within the ambit of traditional uses of 

the exclusionary rule, and second, no valid purpose is ad- 

vanced by imposing such a rule under the circumstances of 

this case. 

Not only was he not an addict, but allegedly he was not even using drugs 

except for this single instance which resulted in grave illness and ultimate | 

prosecution. Appellant’s position naturally excluded him from raising the i ' 


only was he in possession of a packet of heroim, at he also had six other 


packets, each of which contained i Appellant, as a non-addict when 
convicted and possibly a trafficker, would be ineligible for consideration under 


Watson. 


“‘Watson issue’? in the trial court. Further, ari alter eee er 
addiction is nonexistent, the inference that he was trafficking Gs persuasive. Noi } sd 
ee 
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At common law the manner of obtaining evidence was 
not a cause for its suppression. 8 Wicmorr, Evmence 
§ 2183 (McNaughton rev. 1961). That doctrine in American 
jurisprudence has gradually been altered by the develop- 
ment of the exclusionary rule. See, e.g., Weeks v. United 
States, 232 U.S. 383 (1914); Elkins v. United States, 364 
U.S. 206 (1960) ; Miranda v. Arizona, 384 U.S. 436 (1966). 
Restrictions on the admissibility of evidence have tradi- 
tionally been applied only to evidence unlawfully obtained 
by government officials, not by private individuals. See, 
e.g., Burdeau v. McDowell, 256 U.S. 465 (1921); United 
States v. Dorsey, D.C. Cir. No. 24,578, decided July 13, 
1971, slip op. at 3-4 and n.5; Comment, Unreasonable 
Private Searches and Seizures and the Exclusionary Rule, 
16 Am. U.L. Rev. 403 (1967); Note, Evidence Obtained by 
Private Individuals Without Governmental Assistance 
Through Illegal Search and Seizure is Admissible in State 
Court Proceedings, 19 Draxe L. Rev. 476 (1970) ; Comment, 
A Comment on the Exclusion of Evidence Wrongfully Ob- 
tained by Private Individuals, 1966 Urax L. Rev. 271. Thus, 
while it is clear that an intrusion by a private individual 
which results in the recovery of evidence allegedly obtained 
in violation of the Fourth or Fifth Amendment is not 
covered by an exclusionary rule, cf. Schmerber v. Califor- 
mia, 384 U.S. 757 (1966); Bretthaupt v. Abram, 352 U.S. 
432 (1957), a fortiori: the exclusionary rule should not be 
extended to encompass situations where the intrusion, even 
if conducted by government officials, cannot be considered 
‘“unreasonable.’’ ° 

In any event, the privilege, particularly as limited by 
the facts of the instant case, should not preclude a physician 
from making statements out of court concerning his diag- 
nosis and treatment of appellant. Although the physician- 
patient privilege has never been recognized under the 
common law, R. v. Duchess of Kingston, 20 How. St. Trials 
355 (H.L. 1776), the majority of the states have created the 


® See, ¢.9., Vauss v. United States, 125 U.S. App. D.C. 228, 370 F.2d 250 
(1966). 
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privilege by statute. 8 Wicmore, Evience § 2380 n. 5 (Mc- 
Naughton rev. 1961). The privilege has been subject to 
sound criticism from numerous commentators: ‘‘There is 
little to be said in favor of the privilege, and a great deal 
to be said against it.’’ 8 Wicmorg, supra, § 2380 (a), and 
authorities cited therein. The criticism against the rule has 
been persuasively presented in Chafee, Privileged Com- 
munications: Is Justice Served or Obstructed by Closing 
the Doctor’s Mouth on the Witness Stand? 52 Yate L.J. 
607, 609-610 (1943): ‘‘Thus there is no liability to the 
patient if the doctor tells every last detail in clubroom 
gossip or in the thickly veiled items of a medical journal, 
but he is prohibited from divulging any of the truth in the 
place where it is usually most stringently required—the 
witness stand.’? See also Degnon, The Law of Federal 
Evidence Reform, 76 Haxv. L. Rev. 275 (1962).” 

We further maintain that any application of an exclu- 
sionary rule based on the physician-patient privilege to 
information imparted by a physician outside the courtroom 


would be contrary to congressional intent. Congress has 
explicitly extended the privilege only to disclosures made 
by a physician ‘‘[iJn the Federal courts in the District of 
Columbia and District of Columbia courts .. . .”” 14 D.C. 
Code § 307 (a)(Supp. IV, 1971).2 We construe this lan- 


7 As Professor Degnon states: 
[I]t seems hard to dispute that the doctor-patient privilege operates 
primarily as an instrument of fraud, in the sense that it is employed to 
suppress matter not in any way disgraceful or embarrassing to the patient 
but which would, if revealed, defeat dishonest claims or defenses. Degnon, 
supra, 76 Haxv. L, Rev. at 300. 
Professor Cafee also notes the danger inherent in compelling a physician to 
silence: : 
While Dillinger, the former Public Enemy No. 1, was fleeing from prison, 
he went to Dr. May to be treated for gunshot wounds incurred during his 
escape. Was Dr. May ethically bound as a physician to preserve secrecy 
or was he under a duty as a citizen to notify the police? In fact he 
neglected to inform the police of his ministrations and was consequently 
imprisoned for two years for harboring a fugitive wanted under a federal 
warrant. Chafee, supra, 52 Yatr L.J. at 615-616 n. 39. 


8 Prior to a 1970 amendment, the statute applied ‘‘fiJm the courts of the 
District of Columbia . . . .”? 14 D.C. Code $307 (a) (1967). 


guage as a limitation on the applicability of the privilege 
and a determination by Congress not to extend its coverage 
to communications by physicians other than in the court- 


statutes which require physicians to report certain matters 
to the police. E.g., 2 D.C. Code $162 (abuse of children) ; 
2 D.C. Code § 181 (firearm injuries) ; 33 D.C. Code § 420 
(b) (unlawful procurement or administration of narcotic 
drugs). Additional analogies may be found in situations 
where information which might be inadmissible in a trial 
may lawfully be utilized for other purposes. For instance, 
a suspect’s statement to the police may give them probable 
cause to place him under arrest, Cunningham v. United 
States, 119 U.S. App. D.C. 262, 340 F.2d 787 (1964), but 
the same statement may be inadmissible at trial for a 
variety of reasons. See, e.g., Miranda v. Arizona, supra. 
For another instance, a grand jury may rely completely on 
hearsay testimony as the basis for an indictment, Costello 
v. United States, 350 U.S. 359 (1956), but the same hearsay 
testimony could not be used at a subsequent trial based on 
that very indictment. 


Finally, it is clear that by failing to object to the testi- 
mony of the doctor at tri (oricereingg he Teaeaseaeea 
—tren nent; sppellent wanna any privilege which he may 
have had. See, e.g., Cope v. Cope, 230 Cal. App. 2d 218, 
40 Cal. Rptr. 917 (1964) ; Riggs v. Riggs, 223 Cal. App. 2d 
594, 35 Cal. Rptr. 793 (1963) ; State v. Vennard, 159 Conn. 
385, 270 A.2d 837 (1970) ; In Re Estate of Beck, 240 N.B.2d 
88 (Ind. App. 1968); Harter v. State, 260 Iowa 605, 149 
N.W.2d 827 (1967) ; State v. Koenig, 240 Iowa 592, 36 N.W. 
2d 765 (1949) ; People v. Runion, 3 N.Y.2a 637, 148 N.E.2d 
165, 170 N.Y.S.2d 836, cert. denied, 356 U.S. 963 (1958) ; 
State v. Armstrong, 232 N.C. 727, 62 S.B.2a 50 (1950) ; 
Vukovic v. Walnut Grove Country Club, 124 N.E.2d 463 
(Ohio App. 1953); McUne v. Fuqua, 42 Wash. 2d 65, 253 
P.2d 632 (1953) ; 43 Gzo. L.J. 648, 687 (1955). It was part 
of appellant’s strategy to emphasize the overdose to demon- 
strate his unfamiliarity with the drug and to support his 
argument that he did not have sufficient criminal intent to 
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possess the narcotics. In his opening statement, made 
prior to the presentation of the government’s case, appel- 
lant’s trial counsel said: ‘‘The defendant Michael Harling 
was taken into the hospital, admittedly with an overdose 
of some kind of drug. I am not aware of what kind. We will 
have a doctor here to tell us what type, if he knows.’’ 
(Tr. 25) (emphasis added). At another point in the pro- 
ceedings, appellant’s counsel again indicated that he was 
relying on the testimony of the doctor concerning the over- 
dose (Tr. 58). In particular, appellant apparently was 
relying on this testimony to negate a finding of criminal 
intent (Tr. 26, 74, 123). Accordingly, since appellant relied 
on the doctor’s testimony as an affirmative part of his 
defense, he should not now be heard to complain that it was 
received. 


CONCLUSION 


Wuererore, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed.® 


Tsomas A. FuanNepy, 
United States Attorney. 


Joun A. Trey, 
Joun §. Ransom, 
Assistant United States Attorneys. 


® Appellant additionally claims that his conviction on count three of the 
indictment, charging a violation of 21 U.S.C. $174, should be reversed, since 
he used heroin on only one occasion and the presumption concerning illegal 
importation should not apply to him. The presumption, contrary to appellant’s 
assertions, is not based on the number of times an individual has used the 
drug, but on whether or not it can be said with reasonable certainty that the 
heroin was imported. Since it has been expressly held by the Supreme Court 
that this presumption is valid, Turner v. United States, 396 U.S. 398 (1970) 
appellant’s argument must fail. Additionally, to suggest that appellant did 
not know about heroin ignores the evidence. During his testimony at trial 
appellant stated that he had no idea what the capsules contained which pro- 
vided the substance that was injected into his arm. Such testimony, however, is 
gravely weakened by the fact that appellant was in possession of a number of 
packets of marijuana, which certainly permits at least an inference that he 
was to some extent engaged in the drug traffic. 
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